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 1.  TIME:  9:00   CASE#: MSC18-00091 
CASE NAME: VAN PELT VS SPARER, ET AL 
HEARING ON MOTION TO/FOR RECONSIDERATION FILED BY DUSTIN PHINEAS 
REVERE 
* TENTATIVE RULING: * 
 
Defendant’s motion for reconsideration and/or motion to vacate the judgment is granted. 
 
On July 29, 2020, this court granted plaintiff’s motion to enforce a settlement agreement against 
defendant pursuant to CCP 664.6. Defendant had signed the settlement on October 30, 2019, 
agreeing that the court would retain jurisdiction over enforcement of the agreement. The action 
was dismissed by plaintiff’s counsel on December 5, 2019. 
 
Defendant, who is now self-represented, did not timely oppose the motion to enforce the 
settlement agreement. He mailed an “Answer” to plaintiff’s counsel which attempted to oppose 
the motion and plaintiff’s counsel mentioned this “opposition” in his reply. The court never 
actually saw the “Answer” or defendant’s belated “Reply” opposing the motion before issuing its 
tentative ruling. Neither party timely called to contest the court’s tentative ruling which became 
the order of the court. 
 
Defendant filed his motion for reconsideration on July 31, 2020, arguing that the court did not 
have the benefit of his “Answer” or “Reply.” He attached his unfiled “Answer” and “Reply.” The 
Answer was filed on September 1, 2020 and the Reply was filed on July 28, 2020. Both 
documents reference Mesa RHF Partners v. City of Los Angeles (2019) 33 Cal.App.5th 913. 
Mesa stands for the proposition that a court loses jurisdiction to enforce a settlement agreement 
unless the dismissal seeking ongoing court jurisdiction is also signed by the parties, or the 
signed settlement agreement is otherwise transmitted to the court before the dismissal is filed. 
Id. at.918. Neither of those things happened in this case. Mesa instructs that the parties are 
required to file a new action to enforce the settlement agreement if jurisdiction in the settled 
case is lost. 
 
Plaintiff maintains that the court does not have jurisdiction to reconsider its ruling since 
judgement was entered on August 4, 2020, citing APRI Ins. Co. Sup. Ct. (1999) 76 Cal.App.4th 
176, 181. While the court may be unable to treat the motion as a one for reconsideration, APRI 
and other cases allow the trial court to construe the motion as one to vacate the judgment. See 
e.g., Sole Energy Co. v. Petrominerals Corp. (2001) 88 Cal.App.4th 1394. 
 
A motion to vacate is justified if the court judgment is based on an “incorrect or erroneous legal 
basis for the decision, not consistent with or not supported by the facts.” CCP 663. Here, the 
Mesa decision instructs that the court had no jurisdiction to enforce the settlement in this action. 
Unfortunately, plaintiff will be compelled to file a new action to enforce the agreement. The 
judgment against Mr. Revere is vacated.   
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 2.  TIME:  9:00   CASE#: MSC18-00907 
CASE NAME: VAN HOOK VS WATTS 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT JUDGMENT FILED BY 
ALMA WATTS 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside the default judgment on the grounds of extrinsic fraud or 
mistake is denied. CCP 473(d). 
 
The judgment was entered on October 25, 2019 following an uncontested “prove-up” hearing at 
which the court determined damages to be $50,205. The insurance company representing the 
defendant now contends it should only be subject to damages of $15,000 because the insured 
defendant was merely the registered owner of the car and was not driving at the time of the 
accident. See Vehicle Code 17151. Defendant submits no evidence to support this contention. 
 
Plaintiff correctly notes that the limitation of Vehicle Code 17151 does not apply where there is 
an inference of agency between the owner and the driver. Here, the owner was the mother of 
the driver and both lived together at the time of the accident. Accordingly, the Vehicle Code did 
not limit damages and there is no evidence of fraud or mistake before the court.  

  

 3.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS GREEN PLANET 
HEARING ON MOTION TO/FOR LEAVE TO FILE 4TH AMENDED COMPLAINT 
FILED BY STEVEN SPENCE 
* TENTATIVE RULING: * 
 
The hearing is continued to November 18, 2020 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC19-00357 
CASE NAME: BAXTER CREDIT UNION VS BOTTINI 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
BAXTER CREDIT UNION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted with leave to amend. CCP 438(a).  
 
Defendant’s answer does not deny any of the allegations of the complaint and the sole 
affirmative defense, “impossibility of performance,” improperly relies on defendant’s inability to 
repay the loan. See Kashmiri v. Regents of University of California (2007) 156 Cal.App.2d 799, 
802. The court is granting leave to amend because defendant could potentially add denials or 
defenses that are not inconsistent with the one affirmative defense currently pled.  
 
Defendant’s amended answer is due 15 days after service of the order on this hearing.  
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 5.  TIME:  9:00   CASE#: MSC19-01171 
CASE NAME: HAWKINS VS HARRIS 
HEARING ON DEMURRER TO COMPLAINT of HAWKINS FILED BY JAMES HARRIS 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer to plaintiff’s complaint is sustained with leave to amend.  
 
The complaint is uncertain, ambiguous and unintelligible. CCP 430.10(f). As plead, defendant 
cannot ascertain what plaintiff contends he did wrong. The cover sheet alleges that the case is a 
malpractice action but the body of the complaint states the sole cause of action is for common 
counts. Plaintiff also checks the box regarding Civil Code 1812.10 which relates to a Retail 
Installment Sales Contract. No facts are alleged about what purportedly happened between the 
parties or when. 
 
Plaintiff has 30 days from the notice of ruling to file an amended the complaint. 

  

 6.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERN SUMM ADJ FILED 
BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 
The hearing is continued by the court to October 21, 2020 at 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC19-01545 
CASE NAME: LEVERETT VS WILLIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CHARLES WILLIS 
* TENTATIVE RULING: * 
 
              Defendant Charles Willis’ Motion for Summary Judgment is denied.  Defendant has 
failed to establish he is entitled to judgment as a matter of law. 
 
Background 
 
 Plaintiff Laura Leverett Serpa and Defendant Charles Willis were in a long-term, non-
marital relationship, during which they purchased real property located at 2836 Hawthorn Court 
in Brentwood, CA.  Plaintiff alleges she owns 50% interest in the property and Defendant owns 
the remaining 50%.  Plaintiff filed this action to partition the property by sale.    
 
Motion 
 
 Defendant Charles Willis moves for summary judgment on the ground Plaintiff has no 
interest in the property and thus has no standing to bring this partition action. Code of Civ. Proc. 
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§ 872.210 9(a)(2) provides that partition action may be commenced by, “An owner of an estate 
of inheritance, an estate for life, or an estate for years in real property where such property or 
estate therein is owned by several persons concurrently or in successive estates.” In April 2016, 
Plaintiff executed a Quitclaim Deed to the property and delivered it to Defendant. Defendant 
argues Plaintiff is no long a co-owner and thus has no standing to bring this action.   
 
Standard on Summary Judgment 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).    
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  Here, 
Defendant alleges as an affirmative defense that Plaintiff delivered the Quitclaim Deed to 
Defendant, relinquishing the property to Defendant, thus she has no standing to pursue this 
action. 
 
 “Summary adjudication of an affirmative defense is properly granted when there is no 
triable issue of material fact as to the defense, and the moving party is entitled to judgment on 
the defense as a matter of law. (Code Civ. Proc., § 437c, subds. (c), (f)(1).)”  (Kendall-Jackson 
Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 977-978.) “‘The burden on a 
defendant moving for summary judgment based upon the assertion of an affirmative defense is 
[different] than the burden to show [that] one or more elements of the plaintiff's cause of action 
cannot be established. Instead of merely submitting evidence to negate a single element of the 
plaintiff's cause of action, or offering evidence such as vague or insufficient discovery responses 
that the plaintiff does not have evidence to create an issue of fact as to one or more elements of 
his or her case . . . 'the defendant has the initial burden to show that undisputed facts support 
each element of the affirmative defense' . . . . If the defendant does not meet this burden, the 
motion must be denied.’”  (Consumer Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 467-
468.)  
 
 “‘There is no obligation on the opposing party (plaintiffs here) to establish anything by 
affidavit unless and until the moving party has by affidavit stated’ 'facts establishing every 
element [of the affirmative defense] necessary to sustain a judgment in his favor….’” (Consumer 
Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 468, internal quotations omitted.) 
 
The Quitclaim Deed 
 
 In April 2016, Plaintiff gave Defendant an executed Quitclaim Deed to the real property 
at 2836 Hawthorn Court in Brentwood.  (UMF No. 1.)  Plaintiff imposed no condition in the deed.  
Plaintiff produced no written agreements between Plaintiff and Defendant placing conditions that 
must be met prior to recording the deed.  (UMF No. 2(iv)(b).)  Defendant accepted the deed and 
the deed has been in his possession since delivery.  (UMF No. 3(1).)    
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  Defendant argues that delivery of the deed to the grantee presumes to vest title in the 
grantee.  Civil Code § 1054 provides, “A grant takes effect, so as to vest the interest intended to 
be transferred, only upon its delivery by the grantor.”  Defendant acknowledges that to constitute 
a valid delivery, “‘there must exist a mutual intention on the part of the parties, and particularly 
on the part of the grantor, to pass title to the property immediately.” (Meyer v. Wall (1969) 270 
Cal.App.2d 24, 27.) 
 
 Defendant maintains there was no testamentary language in delivery of the deed, and 
there are no allegations that the deed was only to become effective on the death of the grantor.  
Defendant maintains he accepted the deed, thereby perfecting the delivery of the deed.   
Possession of the deed raises a rebuttable inference of delivery.  (See Meyer v. Wall (1969) 270 
Cal.App.2d 24, 28.)      
 
Delivery of Quitclaim Deed 
 
  It is undisputed that Plaintiff delivered to Defendant an executed quitclaim deed in 2016 
and that Defendant has retained possession of the deed since delivery.  “[P]ossession of the 
instrument by the grantee raises an inference, rather than a presumption, of the fact of delivery, 
and ‘it is settled law that the inference of delivery… [is] rebuttable and in the face of contrary 
evidence . . . [is] for the trial court or jury to determine. [Citations.]’ [Citation.]”  (Meyer v. 
Wall (1969) 270 Cal.App.2d 24, 28.)  Defendant argues that the oral agreement to remove 
Plaintiff from the mortgage and obligations related to the property constituted a condition on the 
deed.  “In the State of California there cannot be a conditional delivery of a deed to a grantee or 
his agent as contemplated by appellants, respondents and the trial court. Civil Code, section 
1056, provides: ‘A grant cannot be delivered to the grantee conditionally. Delivery to him, or to 
his agent as such, is necessarily absolute, and the instrument takes effect thereupon, 
discharged of any condition on which delivery was made.’”  (Ivancovich v. Sullivan (1957) 149 
Cal.App.2d 160, 164.) 
 
 “While delivery of a deed to a grantee is necessarily absolute under the rule laid down 
in section 1056 of the Civil Code, a question may remain as to whether there has been such a 
delivery with the intent to transfer title. [Citation.] (Estate of Pieper (1964) 224 Cal.App.2d 670, 
687.)  “‘To constitute delivery of a deed, it is not sufficient that there be a mere delivery of its 
possession, but this act must be accompanied with the intent that the deed shall become 
operative as such.’”  (Hotaling v. Hotaling (1924) 193 Cal. 368, 383.)  The question as to 
whether such delivery has taken place is a question of fact involving the intent of the parties, 
and, in particular, the intent of the grantor. (Ibid.) 
 
 The issue here is whether Plaintiff, in the manual delivery of the deed to Defendant, 
intended to divest herself of the property at the time of delivery.  “‘It is essential to the validity of 
a transfer of real property that there be a delivery of the conveyance with intent to transfer the 
title and the true test under which delivery is to be determined is in ascertaining whether 
in parting with the possession of the conveyance the grantor intended thereby to divest himself 
of title. If he did, there was an effective delivery of the deed. If not, there was no delivery.’”  
(Ivancovich v. Sullivan (1957) 149 Cal.App.2d 160, 164.)    
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/07/20 

 
 

- 6 - 

 Plaintiff admits she executed and delivered a deed to Defendant in 2016, but claims 
there was an agreement between the parties, though the Quitclaim Deed itself does not reflect 
any conditions.  Here, Plaintiff has submitted her declaration declaring that she agreed to 
quitclaim her interest in exchange for Defendant removing her from the mortgage and other 
obligations related to property. (Decl. of Leverett Serpa, ¶3.)   Plaintiff declares, “When I 
became aware that Mr. Willis had failed to honor his promises to remove me from the property, I 
insisted that he return the quitclaim deed.”  (Leverett Serpa Decl., ¶ 4.)  
 
 Plaintiff has submitted evidence that raise a question of fact as to the intent of the 
grantor, consequently there is a question of fact as to whether delivery occurred.  “The delivery 
or nondelivery of a deed is a question of fact to be determined by the surrounding 
circumstances of the transaction.”  (Perry v. Wallner (1962) 206 Cal.App.2d 218, 221.)    
 
  Defendant contends Plaintiff’s self-serving declaration fails to create a triable issue of 
fact.  Plaintiff failed to mention the quitclaim deed in the complaint and if there were such an oral 
agreement described in her declaration, Plaintiff’s proper claim would be breach of contract 
action.  (See Ivancovich v. Sullivan (1957) 149 Cal.App.2d 160.)   Plaintiff’s declaration raises 
questions as to her intent to pass title without Defendant removing her from the mortgage.  "In 
addition to physical delivery, and an acceptance by the grantee, to constitute a valid delivery 
there must exist a mutual intention on the part of the parties. (Estate of Pieper (1964) 224 
Cal.App.2d 670, 684.) “The essential matter of intention is a question of fact to be determined by 
the trial court from a consideration of all the evidence in a given case bearing upon the 
question.” (Williams v. Kidd (1915) 170 Cal. 631, 638-639.) 
 
 Furthermore, Plaintiff has alleged a second cause of action for accounting, which this 
motion does not address.   Defendant’s motion for summary judgment is therefore denied.  
 
Plaintiff’s Request for Judicial Notice 
 
 Plaintiff requests the Court to take judicial notice of the following: 

1.  Exhibit A—Plaintiff’s Complaint, filed July 30, 2019.   
The unopposed request is granted. 
 
Defendant’s Objection to Evidence 
 

1. Objection No. 1:  Serpa Decl., p.1, line 25—Overruled. 
2. Objection No. 2: Serpa Decl., p 2, line 2—Sustained.  Lack of foundation. Opinion. Legal 

conclusion. 
3. Objection No. 3:  Serpa Decl., ¶ 5—Sustained in part.  Sustained as to “Mr. Willis has no 

right to record…”  Improper legal conclusion. 
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 8.  TIME:  9:00   CASE#: MSC19-01647 
CASE NAME: BREWER VS, TDI AUTO GROUP 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY TERRENCE BREWER 
* TENTATIVE RULING: * 
 

Plaintiff purports to bring his motion for leave to file a first amended complaint pursuant 
to the statute for naming Doe defendants, Code of Civil Procedure section 474, but he does not 
follow the procedure for making such an amendment. As such, the Court construes his motion 
as an ordinary motion for leave to amend under Code of Civil Procedure section 473. So 
construed, the motion is granted. Plaintiff shall file and serve the amended complaint by 
October 19, 2020. 

Background 

Plaintiff Terrence Brewer, a 31 year-old, African-American male, and disabled Army 
Veteran, alleges that he was attempting to pick up his vehicle from the Chevrolet dealership in 
Concord on May 3, 2019, when he was discriminated against and assaulted by the dealership 
employees. On August 13, 2019, plaintiff filed his complaint, alleging five Causes of Action: 1) 
Violation of Unruh Act; 2) Violation of Bane Act; 3) Violation of Ralph Act; 4) Assault; and 5) 
Intentional Infliction of Emotional Distress. As defendants, plaintiff named TDI Auto Group, Inc., 
five individual employees, and Does 1-100.  

Plaintiff served written discovery on defendants in January and, after discussions 
between counsel, three of the named employees, who were not present during the interactions 
with the plaintiff, were dismissed. The remaining defendants, TDI Auto Group, Inc., Phil Brecher, 
and Cheri Roberts, served written discovery responses on February 27, 2020, including a 
response to Form Interrogatory 12.1, which requests the names of individuals who "witnessed 
the incident.” Defendants provided several names, including those of the parties plaintiff now 
seeks to add as defendants. 

On August 3, 2020, plaintiff filed this motion for leave to file an amended complaint 
(“Motion”) pursuant to Code of Civil Procedure § 474.  He seeks to add a sixth cause of action 
for violation of Business and Professions Code § 17200, as well as three new individual 
defendants: Jagdip Samra; Mark Nguyen; and Alicea Hayes.  

Defendants oppose the Motion with respect to the new defendants arguing plaintiff has 
not shown “good cause” and that defendants will suffer prejudice.     

Discussion 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings. (See also Code Civ. Proc., § 576.) The policy favoring amendment is so 
strong that denial of leave to amend can rarely be justified. “If the motion to amend is timely 
made and the granting of the motion will not prejudice the opposing party, it is error to refuse 
permission to amend and where the refusal also results in a party being deprived of the right to 
assert a meritorious cause of action or a meritorious defense, it is not only error but an abuse of 
discretion.” (Morgan v. Superior Court of Los Angeles County (1959) 172 Cal.App.2d 527, 530.)  
“[I]t is an abuse of discretion to deny leave to amend where the opposing party was not misled 
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or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 
1045, 1048.)  

Here, defendants argue prejudice because (1) defendant TDI Auto will be required to 
“expend additional financial resources,” and (2) TDI Auto employees who must “engage in the 
requirements of litigation” will be less productive. (Opposition, 3:18-25.)  

This is not the sort of prejudice necessary to deny leave to amend.  

Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” 
and “the trial ready to proceed,” proposed amendment opened up entirely new field of inquiry 
without any satisfactory explanation as to why this major change in point of attack had not been 
made long before trial; further, there was no opportunity for parties to conduct any discovery]; 
see also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment 
proposed on the eve of trial and would not permit defendant sufficient time to discover or 
depose the witnesses who would support the new allegations or to marshal evidence to oppose 
the claim]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 
[amendment not sought until after trial readiness conference].) 

In all of these cases, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) 

Plaintiff learned the identities of the new defendants through discovery within the past 
several months, parties are in the early stages of discovery, no depositions have occurred (see 
Opposition, 4:5-7), and there are no issues raised by defendants related to any statute of 
limitations. No further “good cause” need be shown.  

 

  

 9.  TIME:  9:00   CASE#: MSC19-01771 
CASE NAME: LILIBETH BERSABAL VS IMPAC MOR 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS FILED BY LAKEVIEW 
LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion to expunge the lis pendens is granted.  
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10.  TIME:  9:00   CASE#: MSC19-01771 
CASE NAME: LILIBETH BERSABAL VS IMPAC MOR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BERSABAL FILED 
BY LAKEVIEW LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the First Amended Complaint is sustained without leave to amend. 
None of the causes of action allege facts sufficient to state claims against defendant Lakeview. 
CCP 430.10(e). 

  

11.  TIME:  9:00   CASE#: MSC20-00045 
CASE NAME: DURAN VS CITY OF SAN PABLO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DURAN FILED BY 
CITY OF SAN PABLO 
* TENTATIVE RULING: * 

 

Before the Court is a demurrer by the City of San Pablo (the "City") to Plaintiff's First Amended 
Complaint ("FAC"). For the reasons set forth, the demurrer, whether determined as a demurrer 
or for the reasons addressed below treated as a motion to strike, is sustained, with leave to 
amend. Plaintiff may file an amended complaint by October 17, 2020 if she elects to amend her 
claim for breach of a mandatory duty under Government Code § 815.6 in accordance with this 
ruling. If she elects to do so, the Court requests that the claim based on Government Code § 
815.6 be set forth as a separate cause of action, labeled as such, in a separate attachment if 
Plaintiff uses the Judicial Council form complaint. 

Factual Background 

Plaintiff Maria Duran alleges that she was walking in a crosswalk located at Rumrill Boulevard in 
the City of San Pablo when she was struck and injured by a hit-and-run driver. She has asserted 
a "first cause of action" against the City for premises liability, alleging one count of negligent 
maintenance and management of the crosswalk under Government Code §§ 835, 835.2, 840.2 
and 840.4, and one count for dangerous condition of public property under the same 
Government Code sections. (FAC p.4, First Cause of Action, Prem. L-2 and Prem. L-4.) Those 
claims are not at issue in the demurrer. 

She also alleges that the City and its agent Rumrill Sports Park breached a mandatory duty 
under Government Code § 815.6 by failing to either provide a safe crosswalk properly marked 
and lighted, or failing to fully remove the crosswalk and its markings, thereby creating a "trap" 
for pedestrians crossing at that location. (FAC p. 4, L-5 and p. 6, Att. L-5; Opp. to Dem. p. 2, ll. 
5-8.) Plaintiff contends this duty arises under Vehicle Code §§ 21400 and 21949 and the 
California Manual on Uniform Traffic Control Devices, Part 3, Section 3B.18 Crosswalk 
Markings, paragraphs (28), (29) and (30). (FAC p. 6, Att. L-5) She alleges, "By failing to remove 
the crosswalk, the Defendant created a trap for pedestrians crossing Rumrill Blvd." (Id.; Opp. to 
Dem. p. 7, ll. 23-24 [traffic device at issue is a crosswalk which had not been properly 
removed].) 

Standards for Ruling on A Demurrer 
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In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 
FAC, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the FAC states 
a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as a 
whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 
4th 1, 6.) The Court also considers matters of which the Court can properly take judicial notice. 
(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

Further, because government liability is limited and dependent upon the existence of a statute 
and statutory duties, facts material to the elements of the causes of action asserted against a 
public entity or its employees must be pled with specificity. (See Brenner v. City of El Cajon 
(2003) 113 Cal.App.4th 434, 439 ["The limited and statutory nature of governmental liability 
mandates that claims against public entities be specifically pleaded."].)  (See also Lopez v. 
Southern California Rapid Transit District (1985) 40 Cal. 3d 780, 795; Soliz v. Williams (1999) 
74 Cal.App.4th 577, 584-585; Susman v. Los Angeles (1969) 269 Cal.App.2d 803, 808-809.)  

A demurrer must also dispose of an entire count or cause of action. (See Fremont Indem. Co. v. 
Fremont General Corp. (2007) 148 Cal.App.4th 97, 119; Daniels v. Select Portfolio Servicing, 
Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not be sustained, 
nor a motion for judgment on the pleadings granted, as to a portion of a cause of action."].) In 
PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, for example, the Court of Appeal 
reversed an order sustaining a demurrer to a legal malpractice cause of action where the 
demurrer was sustained as to only one of several incidents of malpractice alleged in the cause 
of action, finding that the "trial court could not properly sustain the demurrer as to only that 
portion" of the legal malpractice claim. (Id. at 1682.)  

Analysis 

A. Procedural Issue Regarding Demurrer 
 

The City's demurrer addresses only Plaintiff's claim against the City for breach of a mandatory 
duty under Government Code § 815.6 set forth in Section L-5 and the attachment to that section 
of the first cause of action of the FAC. (Memo. ISO Dem. p. 1, ll. 21-22 and Dem., p. 1, ll. 26 – 2, 
l. 1.) Plaintiff's claim based on violation of Government Code § 815.6 is not clearly identified in 
the FAC as a separate "count" or cause of action, though it is based on a distinct statutory 
ground and alleged statutory violations and could fit the "primary rights" theory of what 
constitutes a separate "cause of action" for purposes of the demurrer. (See Lilienthal & Fowler 
v. Superior Court (1993) 12 Cal.App.4th 1848, 1853 [" 'Cause of action' means 'a group of 
related paragraphs in the complaint reflecting a separate theory of liability.' " (internal quotations 
omitted)].) Plaintiff has not opposed the demurrer on the ground that it does not address a 
separate cause of action, and the parties have fully briefed the sufficiency of the allegations on 
the merits of the claim on the apparent assumption the Government Code § 815.6 claim is a 
separate count or cause of action, and the Court will rule on the demurrer on that basis.  
Alternatively, to the extent the claim under Government Code § 815.6 is not a separate count or 
cause of action under Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 
97, 119, Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 and PH II, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682, the Court finds good cause to treat the 
demurrer as a motion to strike the portion of the FAC based on breach or violation of a 
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mandatory duty by the City under Government Code § 815.6 in order to reach the merits of the 
dispute fully briefed by the parties. 

B. Elements of A Cause of Action Under Government Code § 815.6 
 

Government Code § 815.6 provides: "Where a public entity is under a mandatory duty imposed 
by an enactment that is designed to protect against the risk of a particular kind of injury, the 
public entity is liable for an injury of that kind proximately caused by its failure to discharge the 
duty unless the public entity establishes that it exercised reasonable diligence to discharge the 
duty." The statute creates a three-pronged test to establish liability against the public entity: "(1) 
an enactment must impose a mandatory duty; (2) the enactment must be meant to protect 
against the kind of risk of injury suffered by the party asserting section 815.6 as a basis for 
liability; and (3) breach of the mandatory duty must be a proximate cause of the injury suffered. 
[Citation omitted.]" (Ellerbee v. County of Los Angeles (2010) 187 Cal.App.4th 1206, 1215.)  

The parties focus on the first element of the statute. The parties dispute whether the statutes 
cited in the FAC, Vehicle Code §§ 21400 and § 21949, and the California Manual on Uniform 
Traffic Control Devices (“CMUTCD”) constitute an "enactment" establishing a mandatory duty by 
the City regarding the removal of the crosswalk markings, the necessary predicate to a claim 
under Government Code § 815.6. The parties do not seem to dispute that crosswalk markings 
are a traffic control device under the Vehicle Code and the CMUTCD. (See Veh, Code §§ 440, 
21400; CMTUCD Part 3 

C. Legal Framework for "Mandatory Duty" Requirement Based on An "Enactment" 
 

Government Code § 810.6 defines "enactment" for purposes of Government Code § 815.6 as "a 
constitutional provision, statute, charter provision, ordinance or regulation." A "regulation" in turn 
is defined in Government Code § 811.6 as "a rule, regulation, order or standard, having the 
force of law, adopted by an employee or agency of the United States pursuant to the federal 
Administrative Procedure Act (Chapter 5 (commencing with Section 500 ) of Title 5 of the United 
States Code) or as a regulation by an agency of the state pursuant to the Administrative 
Procedure Act (Chapter 3.5 (commencing with Section 11340 ) of Part 1 of Division 3 of Title 
2)."  

"[A]pplication of section 815.6 requires that the enactment at issue be obligatory, rather than 
merely discretionary or permissive, in its directions to the public entity; it must require, rather 
than merely authorize or permit, that a particular action be taken or not taken. [Citation omitted.] 
It is not enough, moreover, that the public entity or officer have been under an obligation to 
perform a function if the function itself involves the exercise of discretion. [Citation omitted.]" 
(Haggis v. City of Los Angeles (2000) 22 Cal.4th 490, 499.) The fact that the word "shall" is 
used in the statute or regulation does not necessarily create a mandatory duty. (Id. at 499.) 

D. The "Enactments" Relied on by Plaintiff 
 

The FAC cites two statutes, Vehicle Code §§ 21400 and 21949, and certain provisions of the 
CMUTCD as the basis for the City's mandatory duties under Government Code § 815.6.  

1. Vehicle Code § 21949 
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Vehicle Code § 21949 makes "findings and declarations" by the Legislature but by its terms 
imposes no mandatory duty on the City: 

(a) The Legislature hereby finds and declares that it is the policy of 
the State of California that safe and convenient pedestrian travel 
and access, whether by foot, wheelchair, walker, or stroller, be 
provided to the residents of the state. 

(b) In accordance with the policy declared under subdivision (a), it 
is the intent of the Legislature that all levels of government in the 
state, particularly the Department of Transportation, work to 
provide convenient and safe passage for pedestrians on and 
across all streets and highways, increase levels of walking and 
pedestrian travel, and reduce pedestrian fatalities and injuries. 

(Veh. Code § 21949(a) and (b).)  

That statute is properly interpreted as a declaration of policy, not a statute that imposes a 
mandatory duty on the City. (See Tuthill v. City of San Buenaventura (2014) 223 Cal.App.4th 
1081, 1090-1091 [in which the Court concluded Government Code § 65580, which stated similar 
"findings" and "declarations" in connection with the affordable housing statutes, did not impose 
mandatory duties on the public entity in that case, stating "Section 65580 'requires the 
cooperation of all levels of government' to provide affordable housing for low- and moderate-
income households. Plaintiffs contend that section 65580 obligated the City 'to enforce the 
[AHP], or to ensure its enforcement.' As the trial court recognized, however, section 65580 
constitutes a 'general statement of public policy, not a directive to any agency … on how to 
implement that policy.' [Citation omitted.] A 'general statement of public policy' cannot serve as 
the basis for a mandatory duty under section 815.6. [Citations omitted.] Section 65580, 
therefore, imposed no mandatory duty on the City to protect plaintiffs, who were ineligible to 
purchase designated affordable housing, from purchasing restricted properties."].) The Court 
explained in County of Los Angeles v. Superior Court (2002) 102 Cal.App.4th 627 explained, 
“An enactment does not create a mandatory duty if it merely recites legislative goals and 
policies that must be implemented through a public agency’s exercise of discretion. [Citation 
omitted.]” (Id. at 639.)  

2. Vehicle Code §§ 21400, 21401, and 440  
 
The City's demurrer does not address Vehicle Code § 21400 cited in the FAC, and the duties it 
imposes to use crosswalk markings consistent with the CMUTCD. Section 21400 provides in 
pertinent part, "The Department of Transportation shall, after consultation with local agencies 
and public hearings, adopt rules and regulations prescribing uniform standards and 
specifications for all official traffic control devices placed pursuant to this code, including, but not 
limited to, stop signs, yield right-of-way signs, speed restriction signs, railroad warning approach 
signs, street name signs, lines and markings on the roadway, and stock crossing signs placed 
pursuant to Section 21364." (Veh. Code § 21400(a)(1).) By its terms, this statute addresses the 
obligations of a state agency, the Department of Transportation, not duties of public entities 
such as the City. Nevertheless, the Court in Rumfeld v. City of Berkeley (1982) 31 Cal.3d 545 
("Rumfeld") made it clear that traffic control is intended to be uniform throughout the state. (Id. at 
550, fn. 3 ["The state's plenary power and its preemption of the entire field of traffic control are 
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stated in Vehicle Code section 21"].) (See also Carsten v. City of Del Mar (1992) 8 Cal.App.4th 
1642, 1654 [discussing a city's " 'lack of authority to regulate traffic on streets in use, except by 
authorized 'traffic control devices,' " based on Rumfeld, supra, 31 Cal.3d at 556].) Notably, the 
City's Reply does not address the Rumfeld decision.  

Though not mentioned in the FAC, Plaintiff in her Opposition also cites two other Vehicle Code 
provisions which she contends demonstrates the CMUTCD imposes mandatory duties on the 
City with regard to traffic control devices. Vehicle Code § 21401 provides in pertinent part that 
"only those official traffic control devices that conform to the uniform standards and 
specifications promulgated by the Department of Transportation shall be placed upon a street or 
highway" and the definition of "traffic control devices" in Vehicle Code § 440 as "any sign, 
signal, marking, or device, consistent with Section 21400, placed or erected by authority of a 
public body or official having jurisdiction, for the purpose of regulating, warning, or guiding 
traffic." Plaintiff concludes that based on this statutory scheme, the City is obligated by statute to 
abide by the provisions of the CMUTCD governing crosswalks. Even if the Court agrees that the 
combination of these statutes mandates compliance by the City with the CMUTCD uniform 
provisions for traffic control devices and that those devices include crosswalks, for the reasons 
set for below, the provisions of the CMUTCD Plaintiff relies on in her Government Code § 815.6 
claim do not impose a mandatory duty on the City regarding the removal of a crosswalk.  

3. The CMUTCD as an Enactment and Sections 28-30 
 

Though, by its title, the CMUTCD is a "manual," it appears that it may meet the definition of an 
"enactment" for purposes of Government Code § 815.6. Plaintiff cites no authority to support her 
assumption that the CMUTCD has been adopted by the state Department of Transportation 
pursuant to the Administrative Procedure Act, Government Code § 11340, et seq. ("APA"), 
making it binding as a rule or regulation with the "force of law." Neither has the City cited law 
that demonstrates that the CMUTCD is not a regulation within the meaning of Government Code 
§ 811.6 or that the City was free to ignore the provisions of the CMUTCD pertaining to uniform 
traffic control devices, including street markings and crosswalks. Rumfeld, supra, 31 Cal.3d at 
556 and Vehicle Code §§ 21400, 21401 and 440 support a contrary conclusion. The Court notes 
that the APA by its terms exempts from its requirements "[a] regulation that relates to the use of 
public works, including streets and highways, when the effect of the regulation is indicated to the 
public by means of signs or signals or when the regulation determines uniform standards and 
specifications for official traffic control devices pursuant to Section 21400 of the Vehicle Code." 
(Government Code § 11340.9(h).)  

The CMUTCD is not like a manual that only relates to the internal management of the 
Department of Transportation, and is not directed to only a specific group of persons not 
applicable generally throughout the state. (Wilson v. County of San Diego (2001) 91 Cal.App.4th 
974, 982 [in which the plaintiff conceded an internal policy manual for personnel operating a 
nonsecure juvenile facility was not an administrative regulation].) The facts presented here are 
also distinguishable from Tilton v. Reclamation Dist, No. 800 (2006) 142 Cal.App.4th 848, 862, 
in which plaintiff relied solely on the Army Corps. of Engineers engineering manual and did not 
suggest any statutes mandated compliance with the manual or any portion of the manual, unlike 
the Vehicle Code provisions cited by Plaintiff here.  

Though the CMTUCD addresses the judgment and discretion of traffic engineers in the 
"application" of traffic control devices, Rumfeld and the Vehicle Code provisions cited also 
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indicate that there may be portions of the CMUTCD that provide mandatory, uniform rules for 
traffic control devices that are intended to apply statewide and that are not just suggestions. 
Nevertheless, the provisions Plaintiff relies on in the CMUTCD for the alleged mandatory duty 
the City allegedly violated by their terms do not create a mandatory duty regarding the removal 
of a crosswalk. Plaintiff relies on three provisions of the CMUTCD addressing the removal of a 
crosswalk. (See FAC p. 6, Att. L-5 [CMUTCD Section 3B.18 paras. (28, (29), and (30)].)  

The CMUTCD characterizes its provisions as a "Standard," which is a requirement, an "Option," 
a "Guidance," or a "Support." (See CMUTCD November 7, 2014 Part 1, Section 1A.13 
"Definitions of Headings, Words, and Phrases in This Manual".) (See also Opp. to Dem. p. 6, 
quoting the forward from the CMUTCD 2014 edition referring to "mandatory standards, 
guidance, and options" (emphasis added)].) Section 1A.13 of the CMUTCD defines a 
"Standard" as a mandatory or required practice or prohibition; "Guidance" as "a statement of 
recommended, but not mandatory, practice in typical situations"; "Option" as "a statement of 
practice that is a permissive condition and carries no requirement or recommendation"; and 
"Support" as "an informational statement that does not convey any degree of mandate, 
recommendation, authorization, prohibition, or enforceable condition."  (Id. at pp. 67-68.) None 
of the provisions of the CMUTCD relied on by Plaintiff are a "Standard" or required practice. 
Those provisions in Part 3, Section 3B.18 quoted by both parties in their briefs each have 
different signals that precede them that make the non-mandatory status of Section 3B.18 
paragraphs (28), (29) and (30) clear: 

Option: 

. . . 

(28) Where it is desirable to remove a marked crosswalk, the 
removal may be accompanied by repaving or surface treatment. 
Guidance: 

(29) A marked crosswalk should not be eliminated by allowing it to 
fade out or be worn away. 

Support: 

(30) The worn or faded crosswalk retains its prominent 
appearance to the pedestrian at the curb, but is less visible to the 
approaching road user. 

(Id. at p. 684.)  

Even if the City has an obligation to follow the CMUTCD regarding its traffic control devices 
under Vehicle Code §§ 440, 21400, and 21401, and even if Plaintiff had identified §§ 440 and 
21401 in the FAC as part of the basis for the mandatory duties, the provisions of CMUTCD 
Plaintiff relies on do not support her Government Code § 815.6 claim against the City for the 
allegedly defective removal of the crosswalk because they do not impose mandatory obligations 
on the City in regard to the removal of the crosswalk. As the Court stated in County of Los 
Angeles v. Superior Court, supra, 102 Cal.App.4th 627, "It is not enough, moreover, that the 
public entity or officer have been under an obligation to perform a function if the function itself 
involves the exercise of discretion." (Id. at 639.) 

Leave to Amend 
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For the reasons set forth, the cited provisions do not impose a mandatory duty on the City, and 
they therefore do not support a claim against the City for violation of a mandatory duty under 
Government Code § 815.6. However, this is the Court's first opportunity to review of the claims 
asserted by Plaintiff against the City. The Court therefore grants Plaintiff leave to amend her 
claim under Government Code § 815.6 to attempt to state a claim if she can allege a mandatory 
duty violated by the City consistent with the requirements of statute. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00097 
CASE NAME: NELLARI VS BMW CONCORD 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
COMPLAINT FILED BY BMW CONCORD , FORM UNKNOWN 
* TENTATIVE RULING: * 
 
               Defendant BMW Concord’s Motion to Strike Portions of the First Amended Complaint 
is granted with leave to amend. 
 
Background 
 Plaintiff Charles Nellari owns a 2014 BMW four-door sedan, 740 Li.  On May 29, 2018, 
Plaintiff presented his automobile at Defendant’s dealership, Import Motors, Inc. dba BMW 
Concord, for a routine maintenance service and for a paint touch up.  After the service and soon 
after Plaintiff left the dealership, a warning signal, “Chassis Function Restricted,” lit up the 
dashboard.  Plaintiff returned the vehicle for repairs.  When Plaintiff picked up his vehicle, he 
was verbally assured that his car had been fixed and it was absolutely safe to drive.  On the 
drive away from the dealership, the suspension completely failed. Plaintiff alleges he was 
suffered injuries to his back as a result abrupt lowering of the vehicle.   
 
 Plaintiff filed this action for negligence, breach of contract, strict liability, breach of 
express warranty, and negligent hiring and supervision.  Plaintiff seeks recovery of punitive 
damages and attorney’s fees. 
 
Motion 
 Pursuant to CCP §436, Defendant Import Motors, Inc. dba BMW Concord, moves to 
strike the following from the First Amended Complaint: 

1. Paragraph 36 on page 6 
2. Paragraph 48 on page 7; 
3. Paragraph 55 on pages 8-9; and 
4. Prayer for punitive damages and attorneys’ fees, page 9. 

 
 Defendant seeks to strike these allegations on the ground Plaintiff has not alleged facts 
sufficient to support his prayer for punitive damages and he has not satisfied the special 
pleading requirements to assert a claim for punitive damages against a corporation.  Also, 
Plaintiff has not supported the claims for attorney’s fees.   
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Analysis 
 
 The Court may strike out “any irrelevant… matter asserted in any pleading.”  CCP § 436.  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial allegation in 
a pleading is…  A demand for judgment requesting relief not supported by the allegations of the 
complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   
 
 The motion to strike may lie where the facts alleged do not rise to the level of “malice, 
fraud or oppression” required to support a punitive damages award. (See Turman v. Turning 
Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)  “In order to survive a motion to 
strike an allegation of punitive damages, the ultimate facts showing an entitlement to such relief 
must be pled by a plaintiff. [Citations.]” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 
1255.)  In order to state a prima facie claim for punitive damages, a complaint must set forth the 
elements as stated in the general punitive damage statute, Civil Code section 3294. [Citation.] 
These statutory elements include allegations that the defendant has been guilty of oppression, 
fraud or malice. (Civ. Code, § 3294, subd. (a).)  
 
 Here, Plaintiff has attempted to allege Defendants’ conduct amounted to malice in the 
3rd and 5th causes of action.   “Malice” means conduct which is intended by the defendant to 
cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a 
willful and conscious disregard of the rights or safety of others. (Civil Code § 3294(c)(1).) The 
statute does not define “despicable conduct,” but courts have given definition to the term.  In 
American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton, 96 Cal. App. 4th 1017, 1050-
1051 (Cal. App. 2d Dist. 2002) the court, citing to earlier decisions, define “despicable conduct” 
as: “[C]onduct which is  '. . . so vile, base, contemptible, miserable, wretched or loathsome that it 
would be looked down upon and despised by ordinary decent people.' [Citation]” Butte Fire 
Cases (2018) 24 Cal.App.5th 1150.   
 
 Here, in the 3rd Cause of Action for Strict Liability, Plaintiff alleges Defendant designed, 
manufactured, and assembled the vehicle.  The vehicle was defective and unsafe for its 
intended purpose. The defects in the suspension or its component parts was a substantial factor 
in causing Plaintiff’s injuries.   
 
 In the 5th Cause of Action for Negligent Hiring and Supervision, Plaintiff alleges 
Defendant knew or should have known that its employees were incompetent to service the type 
of vehicles the dealership services and this incompetence created a particular risk of harm.  
Despite Defendant’s knowledge that its employees were incompetent, the dealership allowed 
them to service vehicles in conscious disregard of the rights and safety of others. 
 
 Plaintiff has not alleged facts showing Defendants conduct was “despicable.” 
Notwithstanding the policy to construe the pleadings “liberally … with a view to substantial 
justice,” punitive damages cannot be pleaded generally. “Not only must there be circumstances 
of oppression, fraud or malice, but facts must be alleged in the pleading to support such a claim. 
(Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.)  Moreover, “Corporations are legal 
entities which do not have minds capable of recklessness, wickedness, or intent to injure or 
deceive. An award of punitive damages against a corporation therefore must rest on the malice 
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of the corporation's employees.” (Cruz v. Homebase (2000) 83 Cal.App.4th 160, 167.) However, 
the law does not impute every employee's malice, fraud, or oppression to a corporation.  (Achal 
v. Gate Gourmet, Inc. (N.D.Cal. 2015) 114 F. Supp. 3d 781, 817.) With respect to a corporate 
employer, the advance knowledge and conscious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an officer, director, or managing agent of the 
corporation. (Civil Code § 3294(b).)  “By so confining liability, the statute avoids punishing the 
corporation for malice of low-level employees which does not reflect the corporate "state of 
mind" or the intentions of corporate leaders. This assures that punishment is imposed only if the 
corporation can be fairly be viewed as guilty of the evil intent sought to be punished.”  (Cruz v. 
Homebase (2000) 83 Cal.App.4th 160, 167.) 
 
            Plaintiffs’ conclusory allegations are insufficient to support the demand for punitive 
damages.  However, given courts’ policy of liberally granting leave to amend and the fact that 
the defects may possibly be cured by amendment, the motion to strike is granted, with leave 
amend.  
 
 As to the prayer for attorney’s fee, “Except as attorney’s fees are specifically provided for 
by statute, the measure and mode of compensation of attorneys and counselors at law is left to 
the agreement, express or implied, of the parties; but parties to actions or proceedings are 
entitled to their costs, as hereinafter provided.”  (Code of Civ.  Proc. § 1021.)  Plaintiff failed to 
cite any agreement or contract to support a claim for attorney’s fees. Plaintiff’s Opposition did 
not address the motion to strike attorney’s fees. 
The motion to strike is granted in its entirety. 
  
Defendant’s Request for Judicial Notice 
 
 Defendant requests the Court to take judicial notice of the following: 

1. Exhibit A—Plaintiff’s Responses to Special Interrogatories, Set One 
The Court may take judicial notice of the existence of the document, but not the truth of matters 
asserted therein. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00287 
CASE NAME: FLAGSHIP CREDIT VS BROWN 
HEARING ON APP FOR WRIT OF POSSESSION ( PLTF) 
* TENTATIVE RULING: * 
 
Unopposed application for writ of possession of 2018 Dodge Challenger is granted pursuant to 
CCP 512.010. Counsel to submit a judicial council order consistent with this ruling. 
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14.  TIME:  9:00   CASE#: MSC20-00727 
CASE NAME: BUSTO VS. DELANEY 
HEARING ON DEMURRER TO COMPLAINT of BUSTO FILED BY ALLIANZ LIFE 
INSURANCE COMPANY OF NORTH AME 
* TENTATIVE RULING: * 
 
Defendant Allianz Life Insurance Company of North America (“Allianz”) brings this demurrer to 
the complaint filed by plaintiffs Tori Busto et al (“Plaintiffs”). As it relates to Allianz, it appears 
that the allegations in the complaint are limited to plaintiffs Stacie and Dennis Robles 
(collectively, “Robles”). The demurrer raises a single argument. It says that the fourth cause of 
action, for negligence against Allianz, is barred by the two-year statute of limitations set forth in 
Code of Civil Procedure section 339(1). 
Legal Standards 

It is well settled that a demurrer admits all properly pleaded material facts, but not legal or 
factual conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 
859, 865.) The Court also may consider matters of which the Court may take judicial notice. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) If the properly pleaded facts support a cause of 
action under any valid theory, the complaint survives the demurrer. (Tran v. Farmers Group, Inc. 
(2002) 104 Cal.App.4th 1202, 1211.) In determining whether the complaint states a claim for 
relief, the Court gives “the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6.)  

In a professional negligence case, the limitations period starts to run “when (1) the aggrieved 
party discovers the negligent conduct causing the loss or damage and (2) the aggrieved party 
has suffered actual injury as a result of the negligent conduct.” (Apple Valley Unified School 
Dist. v. Vavrinek, Trine, Day & Co. (2002) 98 Cal.App.4th 934, 942.) Determining if and when a 
plaintiff has suffered actual injury is “predominately a factual inquiry.” To the extent there are 
questions on this point, “the matter is properly resolved by the trier of fact.” (Callahan v. Gibson, 
Dunn & Crutcher LLP (2011) 194 Cal.App.4th 557, 576.)  

General Description of the Allegations of the Complaint 

Vis-à-vis Robles and Allianz, the complaint alleges that Tom Delaney, Allianz’s agent, sold 
Dennis Robles a structured cash flow from Future Income Payments for an upfront payment of 
$80,000. (¶ 27.) Dennis Robles also applied for an Indexed Universal Life insurance policy with 
Allianz in the name of his wife, Stacie. (¶ 28.) Robles collected $3,570 from the FIP before it 
collapsed in April 2018. (¶ 30.) Robles initially paid $2,500 into the IUL in November 2017, and 
ultimately paid approximately $17,250 into the IUL before being unable to continue paying into 
the IUL. (¶¶ 29, 31.) Robles stopped paying into the IUL in the spring of 2019. (¶ 31.) 

Robles only agreed to purchase the FIP because Delaney represented that it was a suitable and 
prudent use of the Robleses’ savings, and that he had done sufficient due diligent on the FIP 
product to determine it was a reasonable, appropriate, and prudent means to fund the IUL 
insurance policy and provide retirement income or college tuition funds in accordance with 
Delaney’s larger life insurance strategy. (¶ 46.) Although Delaney knew these funds needed to 
be protected and not subjected to unreasonable risk, he had not conducted adequate due 
diligence or disregarded the numerous risks associated with the FIP cash flow transactions. 
Delaney never should have recommended the FIP cash flow transactions, and violated his 
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professional duties in doing so. (¶¶ 51-52.)  

With respect to the IUL, the complaint alleges that it was “unsuitable” for Robles, because 
purchasing an IUL “required [Robles] to incur a lifetime of substantial and ever-increasing 
insurance costs that could ultimately diminish the funds paid into the policy and prevent them 
from meeting their objectives.” (¶ 61; emphasis added.) The IUL was further “unsuitable” 
because “any down years in the stock market would reduce the index account … [a]ny reduction 
would increase the return needed in later years to reach the intended target levels … making 
such a recovery could be impossible under certain market conditions, ultimately causing the 
policy to lapse.” (¶ 60; emphasis added.) In other words, the Court considers that the complaint 
alleges that Delaney was negligent in recommending and selling the IUL and FIP. 

Analysis 

As set forth above, the basis of the action against Allianz is the professional negligence of its 
agent, Delaney. The critical question is when Robles’s cause of action against Allianz accrued. 
Allianz contends that it accrued at the time the sale of the allegedly faulty financial products was 
completed. Robles argues that because actual harm was not suffered until later, the cause of 
action did not accrue at the time the unsuitable financial products were sold, making the cause 
of action against Allianz timely. 

Accrual 

In a professional negligence case, the statute of limitations does not begin to run until the 
plaintiff has suffered “actual loss or damage resulting from the professional’s negligence.” (Budd 
v. Nixen (1971) 6 Cal.3d 195, 200.) Specifically:  

if the allegedly negligent conduct does not cause damage, it generates no cause 
of action … The mere breach of a professional duty, causing only nominal 
damages, speculative harm, or the threat of future harm—not yet realized—does 
not suffice to create a cause of action for negligence. Hence, until the client 
suffers appreciable harm as a consequence of [the negligence], the client cannot 
establish a cause of action for malpractice.  

(Id.)  

As set forth above, the backdrop to the Court’s analysis is that the question of when actual injury 
occurs, such that the limitations period on a plaintiff’s claim begins to run, is ordinarily a question 
of fact, and therefore usually inappropriate for resolution on demurrer. (Callahan, supra, 194 
Cal.App.4th at p. 576.) 

Allianz’s argument hinges on its position that the complaint alleges that the IUL purchased by 
Robles was “unsuitable” at the time it was sold, and therefore, Robles incurred harm at the time 
of purchase (November 2017), rather than at some later time. Allianz relies heavily on WA 
Southwest 2, LLC v. First American Title Ins. Co. (2015) 240 Cal.App.4th 148 for the proposition 
that in this case, Robles suffered actual harm sufficient to begin running the limitations period as 
soon as Delaney sold the defective products. 

The Court considers that WA Southwest differs substantially from this case, and is not helpful to 
the analysis. WA Southwest concerned a group of plaintiffs who invested in the purchase of 
commercial real estate in late 2005 or early 2006. (Id. at pp. 152, 156.) The crux of their 
complaint was that the “sales load” (essentially, a fee or group of fees associated with the 
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transaction that reduced the value of the equity stake plaintiffs received in the property) was 
higher than represented, causing plaintiffs harm. (Id at p. 152.) The trial court had sustained 
demurrers without leave to amend on statute of limitations grounds, and dismissed plaintiffs’ 
case against various defendants. (Id. at pp. 150-151.) That result was affirmed. (Id. at p. 159.) 

However, in WA Southwest, the plaintiffs conceded that they suffered harm immediately at the 
time of their purchase. (Id. at p. 156.) The “sales load” was problematic from the outset of the 
transaction. (Id. at pp. 152-153.) Consequently, in WA Southwest, the plaintiffs relied on the 
discovery rule, rather than arguing that they had simply not suffered harm sufficient to begin the 
limitations period running until some time after the subject transaction. (Id. at pp. 156-157.) But 
the discovery rule did not help the plaintiffs in WA Southwest, because they had been given a 
private placement memorandum that outlined the very things they claimed had caused them 
harm. (Id. at pp. 154-155.) In short, the plaintiffs in WA Southwest were (i) induced into an 
investment that was not what they thought it was; (ii) harmed—in a substantial and concrete 
way—immediately; and (iii) specifically told about the very things they later claimed had caused 
them harm. 

That is not the case here. More analogous are other “unsuitable” insurance cases like Lederer v. 
Gursey Schneider LLP (2018) 22 Cal.App.5th 508, Williams v. Hilb, Rogal & Hobbs Ins. 
Services of California, Inc. (2009) 177 Cal.App.4th 624, and the venerable and oft-cited Walker 
v. Pacific Indemnity Co. (1960) 183 Cal.App.2d 513. In each of those cases, plaintiffs were sold 
insurance policies that were unquestionably “unsuitable” for them, in that the terms of the 
policies ran counter to their express directions or desires, but did not suffer “actual harm” for 
statute of limitations purposes until some point after the sale.  

For example, in Lederer, defendant was asked to procure an insurance policy providing $5 
million in uninsured motorist coverage. Instead, defendant purchased a policy that only provided 
$1.5 million in coverage. (Lederer, supra, 22 Cal.App.5th at p. 512.) Plaintiff discovered this fact 
in February 2010, more than three years before the suit was filed in March 2013. (Id. at pp. 512, 
514-515.) Still, actual injury sufficient to start the two-year limitations period provided by CCP 
section 339(1) did not occur upon the purchase of the “unsuitable” policy, or even when plaintiff 
discovered that the coverage that had been procured did not meet with her request. (Id. at p. 
522.) Actual injury occurred only when a subsequent motorcycle accident caused damage in 
excess of the $1.5 million in coverage that was in place, and plaintiff was forced to bear the cost 
of that excess damage; that is, the difference between the $1.5 million in coverage plaintiff 
actually had, and the $5 million in coverage plaintiff would have had but for defendant’s 
professional negligence. (Id.)  

Williams and Walker are much the same for present purposes. Walker says “It is clear that mere 
possibility, or even probability, that an event causing damage will result from a wrongful act 
does not render the act actionable.” (Walker, supra, 183 Cal.App.2d at p. 517.) Crucially, in 
each of those cases, the limitations period did not start running upon the purchase of the 
“unsuitable” policy or even upon the discovery that the policy was “unsuitable.” Rather, the 
limitations period began to run when the speculative injury became concrete. 

The Court considers that purchasing an “unsuitable” financial product in reliance on negligent 
professional advice causes the sort of speculative harm or threat of future harm that does not 
start the running of the limitations period. Rather, much like Lederer, Williams, and Walker, the 
limitations period did not start running until actual, concrete injury occurred. As our Supreme 
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Court has said in this context, “the character or quality of the injury must be manifest and 
palpable.” (Adams v. Paul (1995) 11 Cal.4th 583, 589.) Purchasing an “unsuitable” financial 
product—without more—is not manifest and palpable injury. Relevant here, “manifest and 
palpable” injury occurred when the FIP cash flow failed, and the policy lapsed, in spring 2019. 
(Complaint ¶ 31.) 

When combining the date of actual injury with the COVID-19-related tolling, the Court concludes 
that the complaint does not demonstrate on its face that it is time-barred sufficient to sustain a 
demurrer.  

Conclusion and Order 

The demurrer is overruled. Allianz shall serve and file an answer to the complaint on or before 
November 12, 2020. 

 

  

15.  TIME:  9:00   CASE#: MSC20-00825 
CASE NAME: GARCIA VS. GREGG 
HEARING ON MOTION TO/FOR CHANGE OF VENUE FILED BY GEORGE REED, 
INC. 
* TENTATIVE RULING: * 
 
Defendant George Reed, Inc.’s motion for a change of venue to the County of Stanislaus is 

granted. Defendant’s request for attorney fees is denied. Plaintiff Leroy Garcia shall pay the 

venue transfer fee within 30 days. (Code Civ. Proc. § 399, subd. (a).) 

Evidentiary Objections 

Objection No. 1: Sustained. Lacks personal knowledge. Evid. Code § 702(a). 

Objection No. 2: Sustained. Lacks personal knowledge. Evid. Code § 702(a). 

Analysis 

The basic rule of venue is that “the superior court in the county where the defendants or some of 

them reside at the commencement of the action is the proper court for the trial of the action.” 

(Code Civ. Proc., § 395, subd. (a).) Defendant properly seeks to transfer venue to Stanislaus 

County, which is its principal place of business. Plaintiff’s arguments that Contra Costa County 

is the proper venue lack merit. 

The underlying automobile accident took place in the County of San Joaquin (Complaint at ¶ 9 

[“On May 04, 2018, Plaintiff Leroy Garcia was driving eastbound on State Route-4 and was 

approaching the intersection with Jack Tone Road, around Stockton, CA.”].) Defendant Cynthia 

Ann Gregg lives in San Joaquin County. (Id. at ¶ 2.) Although Plaintiff alleges that Defendant 

George Reed, Inc. is a corporation doing business in Contra Costa County (id. at ¶ 3), 

Defendant George Reed’s principal place of business is located in the County of Stanislaus. 

(Sahota Decl. ¶2, Exs. A, B.) A corporation’s principal place of business established by the 
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documents filed with the Secretary of State. (Rosas v. Sup. Ct. (1994) 25 Cal.App.4th 671, 677.) 

Defendant has established its principal place of business is in the County of Stanislaus. 

A corporation may also be sued where the liability arose. (Mission Imports, Inc. v. Sup. Ct. 

(1982) 31 Cal.3d 921, 931.) Here, that would be San Joaquin County (Complaint at ¶ 9.) In 

opposition, however, Plaintiff argues without authority that venue is appropriate where treatment 

occurred (which is Contra Costa County). (See generally Opp. at II.) This argument is based 

largely on Plaintiff’s contention regarding the convenience of witnesses and treating medical 

professionals. However, any argument based on the convenience of witnesses has not been 

meaningfully briefed in the opposition memorandum and supported by evidence. Furthermore, 

plaintiff has not brought a noticed motion. (See, Code Civ. Proc., § 397, subd. (c) [court may 

consider convenience of witnesses “on motion”].) Finally, no such argument may be considered 

until Defendant has answered the Complaint. Johnson v. Superior Court of Fresno County 

(1965) 232 Cal.App.2d 212, 214.) 

“Section 398 expressly provides that when an action commenced in the wrong court is ordered 

transferred for that reason, it must be transferred to the proper court as stipulated by the parties. 

Absent such stipulation, it must be transferred to the proper court in a proper county designated 

by the defendant.” (Cubic Corp. v. Superior Court (1986) 186 Cal.App.3d 622, 625.) Here, the 

parties have not stipulated to the transfer and Defendant has requested transfer to the County of 

Stanislaus.  

The motion to transfer venue to Stanislaus County is granted. 

 

  

16.  TIME:  9:00   CASE#: MSN19-0541 
CASE NAME: DOCTOR'S ASSOCIATES LLC VS TRI 
HEARING ON MOTION TO/FOR AMEND JUDGMENT ENTERED ON 9/11/2019 
FILED BY DOCTOR'S ASSOCIATES LLC 
* TENTATIVE RULING: * 
 
The hearing is continued by the court to October 21, 2020 at 9:00 a.m. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/07/20 

 
 

- 23 - 

17.  TIME:  9:00   CASE#: MSN20-0635 
CASE NAME: MATTOX VS SHULMAN 
HEARING ON PETITION TO/FOR VACATE ARBITRATION AWARD FILED BY 
JEFFREY S. SHULMAN, RHONA SHULMAN, THE SHULMAN FAMILY TRUST 
* TENTATIVE RULING: * 
 
 The petition to vacate the arbitration award, filed by Jeffrey S. Shulman, Rhona Shulman, and 

the Shulman Family Trust dated March 16, 2006 (collectively, “Shulmans”), is denied. The 

petition to confirm the award, filed by Jefferson H. Mattox and Khwando Hadsombat Mattox 

(collectively, “Mattoxes”) is granted. The award is confirmed. (See CCP § 1285.2.) 

Background 

This matter involves a 2013 real estate transaction wherein the Mattoxes, buyers of 
residential property, subsequently found defects in the property, which they contend that the 
sellers, the Shulmans, should have disclosed and instead concealed. Pursuant to the arbitration 
clause in their purchase agreement (see California Residential Purchase Agreement and Joint 
Escrow Instructions, attachment 4B to Petition to Vacate), the Mattoxes filed a complaint in 
arbitration. The complaint asserted causes of action for (1) fraudulent misrepresentation, (2) 
concealment, (3) negligent misrepresentation, (4) violation of Civil Code section 1102, et seq., 
and (5) rescission. (See Complaint in Arbitration, attached as Exhibit E to Declaration of John P. 
McGill in Support of Opposition to Petition to Confirm.)  

The parties arbitrated their dispute over eight days in June of 2018. Fourteen witnesses 
testified. (See Final Award, attachment 8c to Shulman’s Petition to Vacate, 2:9-14.) The defects 
involved, at least in part, issues with leakage under the slab foundation. (Complaint in 
Arbitration, 2-4.) There were seven discrete areas of the home where defect issues were 
identified. (Final Award, 2-3.)  

On May 6, 2020, the arbitrator issued his final award. He held that most of the conditions 
were not personally known to the Shulmans, but at least one (the “Living Room Leak”) was 
known and should have been disclosed. (See Final Award, 7-10.) He ruled in favor of the 
Mattoxes, awarding them $355,656.28 in damages and nearly the same amount in attorneys’ 
fees and costs for a total award of $659,625.33.  

The Mattoxes filed their petition to confirm the award on May 22, 2020 and the Shulmans 
filed their petition to vacate on June 4, 2020. On July 9, 2020, the two petitions were 
consolidated.  

Contentions of the Parties 

The Shulmans seek to vacate the arbitration award. Emphasizing a remark in the award 
about everyone “now” knowing about the defective slab, they argue the arbitrator found them to 
have no personal knowledge of defects at the time of sale, yet awarded damages on that basis. 
As such, the Shulmans argue the award against them contravenes their non-waivable statutory 
rights and an explicit legislative expression of public policy—specifically, that sellers of real 
estate are not to be held liable for unknown defects. The Shulmans argue that violation of this 
policy subjects the award here to review, and requires the Court to vacate the award. The 
Shulmans also contest the damages as not being authorized. 

The Mattoxes assert that the award is not reviewable, and that any alleged errors are 
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ordinary errors of fact or law. They argue that even if the Court were able to review the merits, 
the arbitrator’s award was well-reasoned and correct.  

Standard  

The Court must give deference to an arbitrator’s decision, and the Court’s ability to 
vacate or correct an arbitration award is very limited. “It is the general rule that, with narrow 
exceptions, an arbitrator's decision cannot be reviewed for errors of fact or law.” (Moncharsh v. 
Heily & Blase (1992) 3 Cal.4th 1, 11.) This is true even where the existence of an error of law 
apparent on the face of the award causes substantial injustice to the party seeking to vacate the 
award. (Id. at p. 33.) Courts indulge every intendment to give effect to arbitration proceedings. 
(Id. at p. 9.) An award reached by an arbitrator pursuant to a contractual agreement to arbitrate 
is not subject to judicial review except on the grounds set forth in Code of Civil Procedure 
sections 1286.2 (to vacate) and 1286.6 (for correction).  

Section 1286.2(a) provides that a court shall vacate an arbitration award where it 
determines: 

(1) The award was procured by corruption, fraud or other undue means. 

(2) There was corruption in any of the arbitrators. 

(3) The rights of the party were substantially prejudiced by misconduct of a 
neutral arbitrator. 

(4) The arbitrators exceeded their powers and the award cannot be corrected 
without affecting the merits of the decision upon the controversy submitted. 

(5) The rights of the party were substantially prejudiced by the refusal of the 
arbitrators to postpone the hearing upon sufficient cause being shown therefor or 
by the refusal of the arbitrators to hear evidence material to the controversy or by 
other conduct of the arbitrators contrary to the provisions of this title. 

(6) An arbitrator making the award either: (A) failed to disclose within the time 
required for disclosure a ground for disqualification of which the arbitrator was 
then aware; or (B) was subject to disqualification upon grounds specified in 
Section 1281.91 but failed upon receipt of timely demand to disqualify himself or 
herself as required by that provision. However, this subdivision does not apply to 
arbitration proceedings conducted under a collective bargaining agreement 
between employers and employees or between their respective representatives. 

 (Code Civ. Proc., § 1286.2(a).) 

“W]ere an arbitrator's decision has the effect of violating a party's statutory rights or well-
defined public policies—particularly those rights and policies governing the conduct of the 
arbitration itself—that decision is subject to being vacated or corrected.” (Sargon Enterprises, 
Inc. v. Browne George Ross LLP (2017) 15 Cal.App.5th 749, 765.)  

“Evaluating a challenge to an arbitration award is a two-step process—first the court 
must determine whether the award is reviewable, and only if review is appropriate does the 
court consider whether the award should be upheld.” (Branches Neighborhood Corp. v. 
CalAtlantic Group, Inc. (2018) 26 Cal.App.5th 743, 751, quoting SingerLewak LLP v. Gantman 
(2015) 241 Cal.App.4th 610, 622.)  
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Discussion 

The Shulmans purport to be relying on several of the bases set forth in Code of Civil 
Procedure section 1286.2 (1, 3, 4, and 5), but their arguments all relate to the premise that the 
arbitrator held them liable for not disclosing facts they did not know, and that he improperly 
calculated damages as a result. Acknowledging the “tension” created by the dual guidelines of 
addressing violations of public policy, and avoiding a wholesale review for legal error (see 
Cotchett, Pitre & McCarthy v. Universal Paragon Corp. (2010) 187 Cal.App.4th 1405, 1418, fn. 
2), the Court disagrees with the Shulmans for several reasons.  

First, the arbitrator found the Shulmans were not ignorant of defective property 
conditions. (Final Award, 7-10.) Specifically, he determined that in response to the question, 
"Are you (Seller) aware of any significant defects/malfunctions in any of the following? […] 
Plumbing / Sewers / Septics," the Shulmans should have disclosed the leak they repaired, but 
did not make that disclosure. The arbitrator also held the Shulmans did not, but should have, 
listed the living room leak repair in response to a question related to “Any alterations, 
modifications, remodeling, replacements or material repairs on the Property (including those 
resulting from Home Warranty claims).” The disclosure also should have been made in 
response to a question about “water-related and mold issues.”  

The arbitrator found that the disclosures the Shulmans did make were incomplete. In 
response to a question about plumbing or structural defects, the Shulmans simply stated, "water 
pipe replaced 2 years, minor roof repairs." The arbitrator found this disclosure did not fairly and 
fully put the Mattoxes on notice of the scope and magnitude of the repair. He found that, 
because the full extent of the repair was not disclosed, the Mattoxes were denied the 
opportunity to make an informed decision with respect to the purchase of the property. (Final 
Award, 9:1-11.) 

Therefore there is no egregious internal inconsistency in the award, as portrayed by the 
Shulmans.  

Second, even if such inconsistency existed, the sort of unwaivable statutory rights or 
well-defined legislative policy described in case authorities does not appear to encompass the 
Shulmans’ right to be free from liability here. It is worth asking, in light of the “tension” between 
not reviewing awards on their merits and identifying violations of public policy, whether the 
Shulmans’ broad construction of this hook for review could turn any dispute about liability under 
any statute into an issue of a party’s “unwaivable statutory rights.” Yet, there are “relatively few 
cases” that come within this category. (See Branches, supra, 26 Cal.App.5th at p. 757.) 

To the extent that the Shulmans argue the arbitrator based his award on information not 
obtained at the hearing, or that a claim for latent construction defects was added by the 
arbitrator, the Court disagrees. (Petition to Vacate, 12-13.) The arbitrator does discuss the 
problematic slab in his Final Award, but such discussion is pertinent to his assessment 
regarding the appropriate fair market value of the home, and therefore the appropriate amount 
of damages to be awarded. (See Civil Code § 3343.) Similarly, the Court does not agree that the 
arbitrator’s calculation of damages improperly denied the Shulmans the opportunity to present 
evidence. They were present at the hearing where the Mattoxes presented evidence of market 
value by their appraiser, yet the Shulmans make no showing of having unsuccessfully attempted 
to introduce their own evidence of market value. Any legal or factual error associated with this 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/07/20 

 
 

- 26 - 

damages evidence was not an abuse of the arbitration process itself.  

Further, notwithstanding the Shulmans’ assertions that the award demonstrates bias, 
lack of impartiality, and “efforts to find in favor” of the Mattoxes (Opposition to Petition to 
Confirm, 15), the Court disagrees and finds the award to be well-reasoned and neutral in tone. 

To allow an arbitration award to be attacked based solely on the losing party's 
dissatisfaction with the factual accuracy, thoroughness, or reasoning would vitiate the strong 
public policy favoring the finality of such awards.  (See, Moncharsh, supra, 3 Cal.4th at pp. 9-
10.)  In exchange for giving up their right to a jury trial, the Mattoxes secured the right to a 
prompt and final resolution of their claims through arbitration. (Ibid.) The Court will not interfere 
with that right based on the showing the Shulmans have made in the case at bar. 

Fees 

In their reply brief, the Mattoxes request an additional $13,075.50 in fees for bringing 
their petition to confirm the award, pursuant to Code of Civil Procedure §1293.2. Where a party 
is entitled to an award of attorney’s fees under the terms of the arbitration agreement, they are 
available to the party prevailing on a motion to confirm. (Stermer v. Modiano Constr. Co. (1975) 
44 Cal.App.3d 264, 272–273; Code Civ. Proc. § 1293.2.) The Court, finding both the rate and 
number of hours to be reasonable, grants the Mattoxes’s request for an additional $13,075.50 in 
fees.  

Request for Judicial Notice 

The unopposed request for judicial notice filed by the Shulmans is granted. Accordingly, 
the Court takes notice of the referenced dates related to the history of Civil Code § 1102.4. 

 

  

18.  TIME:  9:00   CASE#: MSN20-0635 
CASE NAME: MATTOX VS SHULMAN 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION FILED 
BY JEFFERSON H. MATTOX AND KHWANDOA 
* TENTATIVE RULING: * 
 
Please see line 17. 

 


